Introduction
On 5 December 2014, the office of the prosecutor of the International Criminal Court (ICC) withdrew the charges of crimes against humanity against Uhuru Kenyatta due to a lack of evidence. 1 Kenyatta, who became the President of Kenya after the ICC had confirmed the charges against him, is the second head of state who has been accused of crimes against humanity during his tenure. 2 Given his official position, it always was uncertain whether he actually would appear before the ICC. According to article 63(1) of the ICC Statute, 3 an accused is obliged to appear and no provision existed explicitly providing for the absence of the accused during the trial. 4 However, on 27 November 2013, a decision of the Assembly of States Parties (ASP) to the Rome Statute of the ICC adopted three additional rules to the existing Rules of Procedure and Evidence of the ICC. 5 The new rules, which were applied for the first time in the case against William Ruto, Kenya's Deputy-President, charged in a separate case related to the post-election violence 6 and the Kenyatta case, stipulate that the accused 'may submit a written request to the Trial Chamber to be excused only during part or parts of his or her trial'. 
Background
The procedural law of the ICC was changed because of a number of procedural and political events. Initially, during the pre-trial proceedings concerning his case, the accused, Ruto, argued that his duties as Deputy-President of Kenya would prevent him from standing trial and he, therefore, requested to be excused from continuous presence at his trial. request with certain restrictions, 9 but the Appeals Chamber suspended the decision in October 2013 on the basis that the Chamber had exceeded 'the limits of its discretionary powers'. However, it did state that article 63(1) of the ICC Statute did not generally exclude the continuation of the proceedings in the partial absence of the accused. 10 In October 2013, on the basis of article 16 of the ICC Statute, the African Union (AU) filed a request to the United Nations (UN) Security Council for the proceedings against Kenyatta and Ruto to be deferred. 11 This request was rejected by the UN Security Council. 12 As a result, the AU, of which 34 member states are state parties to the ICC, adopted a resolution which stated that '[n]o charges shall be commenced or continued before any international court or tribunal against any serving AU head of state or government'. 13 To prevent further disputes regarding article 27 of the ICC Statute, 14 
Trials in absentia and international criminal procedure
Trials in absentia may be separated into cases in which the defendant is not at any time present during the trial (nunquam praesens), because he is a fugitive or detained and cannot be extradited, and those cases in which the defendant appears at first and only later remains absent from the trial (semel praesens). 17 Despite the fact that only the former constellation is partly referred to as a 'real' trial in absentia, 18 under the term 'in absentia' the article considers all absence regulations of the ICC that provide for (even partial) absence of the accused during the trial. Consequently, the article does not address rules applying in absentia during pre-trial proceedings. 19 While it can certainly be argued that the confirmation hearing at the ICC is of particular importance because it determines whether there are 'substantial grounds' to believe that the suspect committed the alleged crimes, the confirmation hearing is not a trial and the evidentiary threshold is noticeably lower compared to trial proceedings. 20 By contrast, the trial stage of the ICC concerns itself with the proving of facts and evidence needed to determine whether an accused is guilty of the charges. Therefore, the presence of the accused and, thus, his contribution to the truth-seeking process are more important during the trial stage of proceedings, it having the highest evidentiary threshold. 21 This contribution, therefore, will be limited to the rules applicable during the trial procedure.
A comparative analysis of national criminal law comes to the simplistic conclusion that in absentia proceedings in a common law (adversarial) system are largely unusual, whereas they are commonly recognised in civil law systems that follow the inquisitorial system of 17 N Pons 'Some remarks on in absentia proceedings before the Special Tribunal for Lebanon in case of a state´s failure or refusal to hand over the accused ' (2010) 25 In spite of the wording and the legislative history of these ad hoc tribunals that seem to speak against the recognition of in absentia trials, 26 the statutes nevertheless entail no absolute prohibition of such trials. 27 Next to exceptional provisions in which the re-confirmation of the charge can be held in the absence of the accused (Rule 61 procedures), 28 both tribunals have in exceptional cases allowed trials in absentia in parts, when the accused remained absent and explicitly and voluntarily waived his right to be present after an initial appearance at the trial. 29 Mixed and hybrid tribunals, such as the Extraordinary Chambers in the Courts of Cambodia (ECCC) 30 35 The fact that international human rights treaties only impose obligations upon their state parties leads to the situation that international criminal courts are, whether directly or not, neither bound by human rights treaties nor by the case law of human rights courts. 36 However, according to article 21(1)(b) of the ICC Statute, the judges of the ICC may take into account human rights treaties such as the ICCPR and the ECHR as a secondary source of law for the interpretation of the Statute. 37 In accordance with article 21(3) of the ICC Statute, the judges even have a duty to apply and interpret the Statute and the Rules of Procedure and Evidence in keeping with 'internationally-recognised human rights'. 38 Consequently, the ICC cannot ignore the minimum standards for trials in absentia developed by human rights case law.
Trials in absentia under the ICCPR
In article 14(3)(d) of the ICCPR the right of the accused to be present at the trial is explicitly stated. 39 From the wording of the Covenant, it may be concluded that in absentia trials are generally not permissible under the ICCPR. 40 The meaning of article 14(3)(d) of the ICCPR is explained further in General Comment 13 of the Human Rights Committee (HRC), which makes it clear that '[w]hen exceptionally for justified reasons trials in absentia are held, strict observance of the rights of the defence is all the more necessary'. 41 Even though the HRC leaves the exact meaning of 'justified reasons' open, it is clear that, although in absentia proceedings are not per se impermissible within the sphere of the ICCPR, they are only possible in exceptional cases. 42 In Mbenge v Zaire, the HRC further states that trials in absentia are possible in the interests of justice, provided that the accused has unequivocally waived his right to be present. 43 Such a waiver is, in the opinion of the HRC in Maleki v Italy, only permissible if the court has fulfilled its obligations, particularly with regard to the procedures for summoning and informing the defendants, and if the court can prove that the summons to appear has, in fact, reached the accused. 44 The lack of such proof, from the viewpoint of the HRC, constitutes a breach of the right to be present and, according to article 14 of the ICCPR, cannot be remedied by a representative that appears to speak for the accused. 
Trials in absentia under the African Charter on Human and Peoples' Rights
In article 7, the African Charter does not expressly include a right to be present at trial. However, it recognises rights which could not exist without the accused being present or at least on notice of the proceedings, such as the right to have one's case heard and the right to be defended by counsel of one's choice. 46 While the African Charter does not provide direction in this respect, it seems that the drafters of the Charter did not overlook the right of the accused to be present at trial; they rather considered it as an implied right. 47 Moreover, it should be noted that, according to article 60 of the African Charter, the African Commission on Human and Peoples' Rights (African Commission) 48 must take into account other international human rights instruments, a provision that enables the Commission to be inspired, inter alia, by the provisions of article 14 of the ICCPR when interpreting the trial guarantees laid down in article 7 of the African Charter. The African Commission did this when specifying that the right to be present is part and parcel of the right to a fair trial. In criminal proceedings the accused has the right to be tried in his or her presence.
(ii) The accused has the right to appear in person before the judicial body. The accused may not be tried in absentia. If an accused is tried in absentia, the accused shall have the right to petition for a reopening of the proceedings upon a showing that inadequate notice was given, that the notice was not personally served on the accused, or that his or her failure to appear was for exigent reasons beyond his or her control. If the petition is granted, the accused is entitled to a fresh determination of the merits of the charge.
(iii) The accused may voluntarily wave the right to appear at a hearing, but such a waiver shall be established in an unequivocal manner and preferably in writing.
While not legally binding, this clarification by the Fair Trial Guidelines made an important contribution to the substantive basis of the right to be present at trial and partly goes beyond the scope of major international human rights instruments, such as the ICCPR and the ECHR, as will be shown below. 52 Unlike the African Commission, the African Court on Human and Peoples' Rights (African Court) 53 issues binding judgments. In a decision on 20 November 2015 in the case of Thomas v Tanzania, the African Court held that Tanzania violated due process rights under article 7(1)(c) of the African Charter and article 14(3)(d) of the ICCPR by trying the applicant in absentia. 54 The applicant, Thomas, was tried in absentia as he was hospitalised during the defence case at the trial court and was denied the opportunity of explaining his absence required that the applicant be present to defend himself. 55 Given the 'serious nature of the offence that the applicant has been charged with, the fact that the magistrate had granted the applicant bail on the basis of his serious ill health and that he was unrepresented', the Court was of the view that the trial court should have given him the opportunity to defend himself. 56 The African Court concluded that Tanzania had violated the right to be represented provided for in article 7(1)(c) of the African Charter.
Trials in absentia under the European Convention
While article 6 of the ECHR 57 contains no provision that expressly requires the continuous presence of the accused, the European Court assumes that the presence requirement is an integral part of a fair trial. 58 This stems from the scheme of article 6 of the ECHR according to which the process guarantees of the accused in article 6(3) provide constitutive elements of the fair trial principle in article 6(1) of the Convention. 59 Accordingly, the European Court in Colozza v Italy points out that it seems difficult to imagine how some of the process guarantees contained in article 6(3) of the ECHR, such as the right of the accused to defend himself in person (article 6(3)(c)) or the right to examination of witnesses on his behalf (article 6(3)(d)), could be realised in the absence of the accused. 60 Although the right to be present at trial traditionally is inferred from article 6(3) of the ECHR, 61 trials in absentia are not generally prohibited under the Convention and are recognised by European Court jurisprudence. 62 The Court determined that trials in absentia must be attended by minimum safeguards in order to respect the fundamental rights of the accused. It must be ensured that:
the accused was fully aware of the proceedings and the charges against him; 64
(ii) the accused has expressly and 'in an unequivocal manner' waived his right to be present; 65 (iii) the right of the accused to be represented by a counsel during the absence of the accused remains unaffected; 66 (iv) the right of the accused to be present cannot be forfeited and he or she has the opportunity to return to the proceedings at any time.
The European Court in Ekbatani v Sweden held that if the trial in absentia is conducted in breach of these cumulative conditions, the accused in the case of his later appearance is entitled to a retrial. 67 Otherwise, the proceedings in his absence constitute a violation of the Convention. However, the presence of the accused cannot be dispensed with if the court is aware that the accused is in custody due to criminal proceedings led against him in a foreign country. 68 In the opinion of the European Court, the waiver of the right to be present can be accomplished expressly or tacitly, 69 with the restriction that an implicit waiver should not be inferred solely from the absence of a fugitive accused, 70 and will only be considered if the defendant is definitely aware of the ongoing proceedings in his absence and reasonably could have foreseen what the legal consequences of his conduct would be. 71 In light of the above case law, article 6 of the ECHR does not prevent a person from waiving of his own free will and the entitlement to the guarantees of a fair trial. 72 Thus, the fundamental right of the accused in article 6(3) of the ECHR to take part in the trial is not of an absolute character and should, therefore, not be confused with a duty to appear. 73 Nevertheless, the European Court indicates that 74 [i]t is of capital importance that a defendant should appear, both because of his right to a hearing and because of the need to verify the accuracy of his statements and compare them with those of the victim -whose interests need to be protected -and of the witnesses.
Hereby, the European Court acknowledges that, besides the subjective right of the accused to a hearing, the interests of victims and witnesses as well as the public interest in ascertaining the truth ('it must not run counter to any important public interest') 75 exist, which can only be achieved in the presence of the accused. 76 The procedural significance of the presence of the accused for a fair trial, thus, goes beyond the protection of the accused's individual rights. Although it cannot be assumed that the right to be present has the same procedural importance as the right to a public trial -which is clearly designed to serve both the interests of the accused and the public itself 77 -the right of the accused to be present at the trial also includes general public interests which cannot be determined exclusively by the accused. This factor plays a significant role for the subsequent evaluation as to whether the new rules satisfy the requirements of a fair trial.
New in absentia rules of the International Criminal Court
During the negotiations on the Rome Statute of the ICC, the inclusion of in absentia provisions to the procedural law of the Court was highly controversial. 78 Due to a particular skepticism in respect of in absentia trials by representatives of the common law system, the majority of states dismissed the implementation of in absentia rules into the legal framework of the trial proceedings. 79 Pursuant to article 63(1) of the ICC Statute, the required presence of the accused ('the accused shall be present during the trial') has not permitted trials to be held in absentia for any reason so far, 80 with the exception that the accused, in accordance with article 63(2) of the ICC Statute, can be removed from the courtroom in the event of a repeated disturbance. 81 In addition to the accused's obligation to appear before the court in article 63(1), the presence of the accused is stipulated as a fundamental right in article 67(1)(d) of the ICC Statute. 82 Some detailed exceptions from these principles are contained in the ICC Statute, which are limited to the pre-trial and appeal proceedings: Article 61(2)(a) stipulates that the suspect may waive his or her right to be present at the confirmation of charges hearing, and article 83(5) allows the promulgation of the appeal decision in the absence of the accused. 83 Reflecting the distinct nature of these stages in the proceedings, 84 the absence of the accused during the trial stage is clearly ruled out in article 63(1) of the ICC Statute. 85 The first amended provision, Rule 134bis, allows defendants to maintain a virtual presence through video technology. 86 Under Rule 134ter, the accused now has the right to 'submit a written request to be excused and to be represented by counsel only during part or parts of his or her trial', provided that he or she has been duly summoned. 87 The Trial Chamber may grant such a request if 'exceptional circumstances' justify the decision, 'alternative measures would be inadequate', and the defendant has 'explicitly waived his or her right to be present'. The new regulation emphasises that 'any absence must be limited to what is strictly necessary and must not become the rule'. The third amendment, Rule 134quater, creates its own excusal regime for the accused, who is 'mandated to fulfil extraordinary public duties at the highest national level'. The request of such a person shall be granted by the Trial Chamber 'if alternative measures are inadequate', if it can be determined that an excusal 'is in the interests of justice', and if 'the rights of the accused are fully ensured'.
Knowledge-related obligations of the Court vis-à-vis the accused
As mentioned above, the HRC, the European Court and the Fair Trial Guidelines of the African Commission stipulate that in order to meet the notice requirements, a court must verify that the accused has 83 Other exceptions are found in arts 72(7)(a)(i) and 76(4) of the ICC Statute. 84 Marchesiello (n 21 above) 1231 1244; Schabas (n 20 above) 754-755. 85 Hansen (n 10 above) 104; Friman (n 4 above) 262. 86 Rule 134bis states: '(1) An accused subject to a summons to appear may submit a written request to the Trial Chamber to be allowed to be present in the courtroom through the use of video technology during part or parts of his or her trial.' Rule 134ter states: '(1) An accused subject to a summons to appear may submit a written request to the Trial Chamber to be allowed to be excused and to be represented by counsel only during part or parts of his or her trial.' Rule 134quater states: '(1) An accused subject to a summons to appear who is mandated to fulfil extraordinary public duties at the highest national level may submit a written request to the Trial Chamber to be allowed to be excused and to be represented by counsel only; the request must specify that the accused specifically waives the right to be present at the trial. been fully informed of the proceedings. 88 On this point, Rule 134ter and Rule 134quater are designed in such a way as to guarantee that the accused is fully aware of the ongoing investigations and charges raised against him, but voluntarily wishes not to be present during the proceedings. At least at that stage of the proceedings, it can reasonably be assumed that the request of the accused to be excused from parts of his trial implies the accused´s knowledge of the charges against him. In accordance with the requirements developed by human rights case law, 89 the Court under Rule 134ter has fulfilled its duties to inform and summon the accused.
General disposability of the accused
The European Court observed that the presence requirement cannot be waived if the Court is aware that the accused is in custody due to criminal proceedings led against him in a foreign country. 90 Keeping in mind the legislative history of the new rules and taking the decision of the Appeals Chamber in the Ruto case as a benchmark for the amendments, it seems to suggest that such a situation was not intended by the amendment of the state parties. This is also reflected in the wording of Rule 134ter, that 'any absence must be limited to what is strictly necessary and must not become the rule'. Hypothetical scenarios that are covered by the new rules, therefore, differ from cases in which the accused, although he is aware of the proceedings against him, sees no way of participating because he is, for example, imprisoned and not extradited by the imprisoning state. 91 Nevertheless, a situation in which the accused, despite the existence of an objective obstacle that precludes his appearance, waives his right, is still possible under Rule 134ter. Beginning a trial under such conditions would certainly undermine the right of the accused and the fairness of the proceedings. Indeed, the discretion of the chamber to determine the extent of the accused's absence is limited by Rule 134ter to 'part or parts of his or her trial', which appears suitable to impeding an excessive enlargement of the accused´s absence. According to this, the rule can certainly not be understood as a blanket excusal making the 'accused´s absence the general rule and his presence an exception'. 92 Notwithstanding this, Ruto´s defence following the amendment of the rules argued that Rule 134quater would allow an accused to be excused from all trial hearings as long as the accused would be mandated to full extraordinary public duties at the highest national level. 93 The Trial Chamber did not follow this view, and reasoned that such an unconditioned excusal would undermine the 'interests of justice, given the active participation of victims in the proceedings'. 94 On this ground, the chamber stated that Ruto had to be present at all trial hearings in which victims present their views in person. 95 However, Ruto was excused from all other hearings, except closing statements, the delivery of the judgment and the days of hearings following a judicial recess, as set out in Regulation 19bis of the Regulations of the Court. 96 According to the legislative history, the wording and the recent case law of the ICC's new rules assume an accused who at least is partially present at the trial proceedings (semel praesens).
Waiver
Rules 134ter and 134quater clearly exclude situations in which the defendant cannot be found, is a fugitive or it cannot be ascertained whether or not he wishes to participate in the procedure. Due to this higher level of protection, the dispute as to whether the judges were entitled to assume a voluntary absence or an unauthorised absence as an implicit waiver is irrelevant. However, in practice, the waiver provision ('the accused has explicitly waived his or her right to be present') may lower standards of protection. According to Rule 134ter and Rule 134quater, the waiver must be 'explicit' but need not be written or obtained following legal advice. It is, however, difficult to guarantee a waiver has been understood when it can be made without the accused persons having received prior legal advice or having otherwise obtained full knowledge of the consequences of such a waiver. The European Court and the Fair Trial Guidelines of the African Commission emphasised that the waiver must be 'attended by minimum safeguards commensurate to [the waiver's] importance' and will only be considered if the defendant is definitely aware of the ongoing proceedings in his absence and could have reasonably foreseen the legal consequences of his conduct. 97 It is, therefore, doubtful that the wording of the new rules reaches the necessary standard. Furthermore, given the increasing role of victims in international criminal proceedings and the respective recognition of the European Court that, in addition to the subjective right of the accused to be present, the interests of victims and witnesses 'need to be protected', 105 it seems contradictory to focus solely on the expediency aspect of in absentia proceedings. Therefore, from the victims' and witnesses' perspectives as well as from a general public interest in addressing international crimes, the settlement of guilt and sustained injustice in the presence of the accused appears as a prerequisite for overcoming collective trauma. 106 Public prosecution does not exclusively belong to the prosecutor and the accused; rather, it belongs to the victims, and its aim is to arrive at truth and justice. Such legitimate public interests basically speak in favour of an extensive presence of the accused at trial, as it serves both the interests of the accused, and those of the victims and witnesses. It follows that the scope of the new provisions must, in particular, be assessed in light of a more general right to a fair trial by considering the victim's point of view. Consequently, it remains to be seen how judges will implement the new rules when making decisions on granting a request for absence from the proceedings, for instance, witnesses' testimonies.
Conclusion
In response to the reservations of Kenya and other African states concerning the trials against Ruto and Kenyatta, the ASP decided to amend the Rules of Procedure and Evidence of the ICC. Although the procedural amendments largely correspond to the requirements developed by human rights case law, the increasing acceptance of in absentia trials by international courts tends to overlook the specificities and purposes of international criminal proceedings. The restrictions of trials in the absence of the accused should not, therefore, focus solely on the question of whether the disputed procedure satisfies the rights of the defence, but also on how the court takes into consideration the interests of the public, especially of victims and witnesses. 107 In addition, international criminal courts, in particular the ICC, are dependent on the acceptance by the public, which also serves as a safeguard against the possible abuse of judicial power. If the ICC loses the recognition of the public, it also loses its political legitimacy. Apart from the fact that the relaxing restrictions against trials in absentia may serve to enhance the effectiveness and feasibility of international criminal trials, in the long term it is crucial that the principles and purposes of international criminal justice remain untouched. This is the only way in which the confidence of victims in the administration of justice by the ICC can be strengthened.
